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In its Autumn 2020 online conference, Finance Watch addresses two key 
elements of the European Commission’s recently published Digital Finance 
Package1, the proposed Markets in Cryptoassets regulation (MiCA)2 and the 
regulation for a pilot regime for market infrastructures based on distributed 
ledger technology (DLT Pilot Regulation)3.

1 Breaking new ground

The proposed Markets in Cryptoassets regulation (MiCA), once improved and 
adopted, has the potential to become a global benchmark for the design of legal 
frameworks governing the digital space, similar to what the General Data Protection 
Regulation (GDPR)4 did for personal data.

The market for crypto-assets is no longer a niche: The market for crypto-assets 
has seen phenomenal growth: when the first Bitcoin was issued in January 2009, it 
set off an avalanche of new issues. As of today, more than 7,700 cryptoassets with 
a total reported value of ca. USD 525 bn are in circulation.5 On the other hand, by 
the end of 2019, more than 1,800 cryptoasset projects were reported to have failed. 
They fail for a variety of reasons: unsuccessful projects are abandoned by their spon-
sors, others are hacked, but nearly one in three projects are thought to be linked to 
outright fraud6. In many instances, retail investors were among those affected.

The announcement by Facebook, in June 2019, of its plan to launch a global 
payment system based on the Libra stablecoin has lifted the debate surrounding 
cryptoassets to a new level. Billed by its promoters as a new way for users to make 
digital payments, cheaply and conveniently, Libra seeks to leverage Facebook’s 
global user base of 2.7 billion. The presentation of Libra has added new urgency 
for governments to update their legal frameworks to account for stablecoins and 
other categories of cryptoassets, and for central banks to advance their own plans 
for ‘central bank digital currencies’ (CBDCs).

1 European Commission, Digital Finance Package: Commission sets out new, ambitious approach to encourage 
responsible innovation to benefit consumers and businesses, Press release IP/20/1684, 24 September 2020; 
https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1684

2 European Commission, Proposal for a Regulation of the European Parliament and the Council on Markets 
in Crypto-Assets, COM/2020/593 final, 24 September 2020; https://eur-lex.europa.eu/legal-content/ EN/
TXT/?uri=CELEX:52020PC0593

3 European Commission, Proposal for a Regulation of the European Parliament and the Council on a pilot 
regime for market infrastructures based on distributed ledger technology, COM/2020/594 final, 24 September 
2020; https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0594

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data and on the free movement of such data, OJ L 
119/2016, pg. 1

5 CoinMarketCap, Today’s Cryptocurrency Prices by Market Cap, as of 22 November 2020;  
https://coinmarketcap.com

6 Chen Zhehao, 2019 had 20% Fewer Dead Crypto Projects Than the Year Before, 07 January 2020;  
https://www.longhash.com/en/news/3238/2019-had-20-Fewer-Dead-Crypto-Projects-Than-the-Year-Before-

Navigating the Brave New World:  
Cryptoassets, Stablecoins, and CBDCs

Christian M.  
Stiefmueller,  
Senior Adviser,  
Research  
& Advocacy,  
Finance Watch

Conference 
briefing note 

25.11.2020

https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1684
https://eur-lex.europa.eu/legal-content/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX
https://coinmarketcap.com
https://www.longhash.com/en/news/3238/2019-had-20-Fewer-Dead-Crypto-Projects-Than-the-Year-Before-


2

The EU is right to take a proactive stance: Unlike other major jurisdictions, the 
EU has taken the initiative to regulate and supervise this emerging market. In its 
Proposal, the Commission sets out three main goals: protecting investors and us-
ers, preserving financial stability, and preventing any dilution of central banks’ con-
trol of monetary policy. While there is no doubt that it has been Libra’s challenge to 
the monetary sovereignty of EU governments and central banks that has ultimately 
jolted the European Commission into action, Finance Watch welcomes the legisla-
tive proposal and supports the Commission’s objectives.

Throughout the Proposal, the Commission emphasises that it intends to proceed 
cautiously so as to not hinder innovation in a still emerging field of technological 
and commercial development. Finance Watch agrees that regulation must be 
balanced carefully and should not stand in the way of genuine innovation and its 
potentially substantial societal benefits. This balance is clearly difficult to strike but 
should ultimately favour the common good over vested commercial interests. In a 
number of instances, the Proposal offers room for improvement in this respect.

2 Mapping the landscape

MiCA does not provide an exhaustive taxonomy of instruments that do, or do not 
qualify as cryptoassets. It does, however, attempt to define a number of categories 
that pose specific risks and therefore require stricter regulation. The proposed cate-
gorisation still has a number of issues and does not make sufficient use of existing, 
largely complementary financial sector legislation.
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“emoney tokens” – Time for a comprehensive review: The Proposal recognises 
that a privately issued token based on an existing fiat currency is not substantively 
different from electronic money under the Revised Electronic Money Directive (EMD 
2)7. It therefore limits the right to issue “emoney tokens” in the EU to credit institu-
tions, authorised under the Capital Requirements Regulation and Directive (CRR II/
CRD V)8, and emoney institutions, authorised in accordance with EMD 2. The fea-
tures of “e-money tokens” are also aligned with the provisions of the Revised Pay-
ment Services Directive (PSD 2)9 and EMD 2. In particular, they must provide the 
tokenholder with a legal claim against the issuer and be redeemable at par at all 
times (Art. 44(1) MiCA and Art. 4(25) PSD 2).

The adoption of non-cash payments, including both traditional channels, such as 
bank transfers, credit and debit cards, and electronic channels, is progressing in all 
EU member states. Across member states this process unfolds in different ways, 
and at different speeds10, with incumbents, in particular banks and major global 
card providers, continuing to play a dominant role. In addition to legislative and 
regulatory initiatives towards harmonisation, such as the Single Euro Payment Area 
(SEPA)11, increased competition, including from providers of new, digital payment 
solutions, is expected to increase the choice for customers and bring down the 
cost, in particular for cross-border payments and remittances. Finance Watch very 
much supports these objectives.

It should be noted, however, that initiatives aimed at increasing competition, such as 
the “Open Banking” introduced with PSD 2, are likely to raise new issues in turn. On 
the one hand, the quest for a more competitive market should not compromise the 
level of protection afforded to customers. As the market for payment services – to-
kenised or other – is opened to new entrants, including startups with limited resourc-
es and operating history, policymakers and regulators should ensure that all market 
participants are subject to appropriate licensing and supervision. Recent events, 
such as the Wirecard case, have highlighted regulatory shortcomings that must be 
addressed as a matter of urgency.12 Any forthcoming review of the PSD 2/EMD 2 
framework should comprise a careful evaluation and harmonisation of the regulatory 
perimeter, and more stringent prudential requirements for payment institutions.

7 Directive 2009/110/EC of the European Parliament and of the Council of 16 September 2009 on the taking up, 
pursuit and prudential supervision of the business of electronic money institutions, OJ L 267/2009, pg. 7

8 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential 
requirements for credit institutions and investment firms, OJ L 176/2013, pg. 1; and Directive 2013/36/EU of 
the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and 
the prudential supervision of credit institutions and investment firms, OJ L 176/2013, pg. 338

9 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment 
services in the internal market, OJ L 337/2015, pg. 35

10 European Commission, Communication from the Commission to the European Parliament, the Council, the 
Economic and Social Committee and the Committee of the Regions on a Retail Payments Strategy for the EU, 
COM(2020) 592 final, 24 September 2020, pg. 13; https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX:52020DC0592

11  Regulation (EU) No 260/2012 of the European Parliament and of the Council of 14 March 2012 establishing 
technical and business requirements for credit transfers and direct debits in Euro, OJ L 094/2012, pg.22

12 European Securities and Markets Authority, Fast Track Peer Review on the Application of the Guidelines on the 
Enforcement of Financial Information (ESMA/2014/1293) by BAFin and FREP in the Context of Wirecard: Peer 
Review Report, ESMA42-111-5349, 03 November 2020; https://www.esma.europa.eu/sites/default/ 
files/library/esma42-111-5349_fast_track_peer_review_report_-_wirecard.pdf

https://eur-lex.europa.eu/legal-content/EN/TXT/
https://www.esma.europa.eu/sites/default/
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On the other hand, the “unbundling” of the value chain in payments, initiated by 
PSD 2, could also pave the way for large digital platform providers to leverage their 
customer relationships and Big Data capabilities to become dominant “gatekeep-
ers” in this market. Policies that facilitate the emergence of new dominant players in 
a marketplace that has been struggling historically with concentration and compe-
tition issues are ultimately counterproductive.13 “Open Banking”, in its current form, 
favours these platform providers and their “data-centric” business models. A review 
of the PSD 2/EMD 2 framework should aim for closer alignment with the letter, and 
spirit, of the GDPR and follow a “user-centric” approach based, in particular, on the 
principles of purpose limitation, data minimisation, fairness and transparency.

“Asset-referenced tokens” – A flawed concept: In Art. 3(1) MiCA, “asset-ref-
erenced tokens” are defined as “a type of cryptoasset that purports to maintain a 
stable value by referring to the value of several fiat currencies that are legal tender, 
one or several commodities or one or several cryptoassets, or a combination of 
such assets.” This definition contains two major flaws, one semantic, the other sys-
tematic:

• Semantically, an “asset-referenced token” only needs to “purport to maintain 
a stable value”. The term “asset-referenced”, as opposed to “asset-backed”, 
in combination with the absence, in Art. 32 MiCA, of a requirement to main-
tain a reserve of assets at all times that is equal or greater than the nominal 
value of tokens in issue, and the absence, in Art. 35 MiCA, of a statutory right 
for holders of “asset-referenced tokens” to redeem their tokens at any time, 
indicates that the Proposal intends to afford issuers of “asset-referenced 
tokens” discretion in deciding how much reserves they intend to hold and 
whether investors would have any claim or redemption rights on the issuer 
or the reserve assets. This degree of latitude would be, in our view, uncon-
scionable: if “asset-referenced tokens” are to be “widely adopted by users to 
transfer value or as a means of payments”, as the Proposal purports (recital 
25), it is essential for them a) to be “asset-backed” in full, and b) to ensure 
that holders may claim, and can obtain redemption of their holdings at all 
times.

• Systematically, the vague definition of an “asset-referenced token” does not 
conform to the basic principle of “same risk, same treatment”, which purport-
edly informs the regulatory approach, in MiCA and throughout the Digital Fi-
nance Package. If the token is fully backed by assets, as it should be to fulfil 
its purpose (see above), it becomes, for all intents and purposes, the digital 
equivalent of a “unit” in a collective investment undertaking, such as a money 
market fund (MMF), unit trust (UCITS) or alternative investment fund (AIF). If 
the token is “referenced” in any other way to one or more underlying assets, 
such as currencies or commodities, its value is derived from that of the un-
derlying asset, which tends to be the defining characteristic of a “derivative”. 

13 Stiefmueller, Christian, Open Banking and PSD 2: The Promise of Transforming Banking by ‘Empowering Cus-
tomers’, in: Spohrer Jim / Leitner, Christine (eds,), Advances in the Human Side of Service Engineering. (AHFE) 
2020, Advances in Intelligent Systems and Computing, vol 1208 (2020), Springer Cham, pg. 299; https://doi.
org/10.1007/978-3-030-51057-2_41

https://doi.org/10.1007/978-3-030-51057-2_41
https://doi.org/10.1007/978-3-030-51057-2_41
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According to Section C of Annex I of the 2nd Markets in Financial Instruments 
Directive (MiFID II)14 derivatives on currencies and commodities are “financial 
instruments” for regulation purposes. Under the proposed amendment to 
Art. 4(1) MiFID II, a tokenised derivative should be considered as a “financial 
instrument”, obviating the need for a new category.

• As for the latter, we note that derivatives tend to be strictly regulated due to 
their particular risks. The UK’s financial markets supervisor, the Financial Con-
duct Authority (FCA), has recently issued a regulation banning the sale of de-
rivative investment products referenced to cryptoassets to retail investors15. 
The FCA noted, in particular, the “inherent nature of the underlying assets, 
which have no reliable basis for valuation, [the] presence of market abuse 
and financial crime [ … ] in the secondary market for cryptoassets, [the] ex-
treme volatility in cryptoasset prices movements as well as the “inadequate 
understanding by retail consumers of cryptoassets and the lack of a clear 
investment need for investment products referencing them.”16 Finance Watch 
concurs with the FCAs view on the questionable contribution of this category 
of products to financial innovation and the functioning of financial markets.

For the purposes of regulatory consistency, the definition of “asset-referenced to-
kens” should ideally be removed from the text. There is, to our knowledge, little 
evidence to suggest that these instruments should not be considered as tokenised 
“financial instruments” that would either fall into one of the existing categories of Sec-
tion C of Annex I of MiFID II, or could be readily added to that list. The latter would be 
the case, in particular, for tokens that are referenced to other cryptoassets.

Alternatively, the definition of “asset-referenced tokens” (Art. 3(1) MiCA), the require-
ments regarding the reserve fund in (Art. 32), and tokenholders’ rights towards the 
issuer and/or the reserve (Art. 35) should be amended so as to ensure that tokens 
in issue are fully backed by reserve assets, and redeemable by tokenholders, at all 
times. “Asset-referenced tokens” that do not fulfil these requirements should not be 
eligible to be offered to retail investors/users in the EU. Moreover, as the prohibition 
for issuers or service providers to pay interest on “asset-referenced tokens” (Art. 36 
MiCA) or “-emoney” tokens (Art. 45 MiCA) seems to clearly indicate, these tokens 
should not be considered as “deposits”, e.g. for the purposes of the Deposit Guar-
antee Scheme Directive17. “White papers” issued in connection with such tokens 
should explicitly warn users that depositor protection does not apply.

14 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial 
instruments, OJ L 173/2014, pg. 349

15 Financial Conduct Authority, Prohibiting the sale to retail clients of investment products that reference cryp-
toassets, Policy Statement PS/20/10, 06 October 2020; https://www.fca.org.uk/publications/policy-state-
ments/ps20-10-prohibiting-sale-retail-clients-investment-products-reference-cryptoassets

16 see Note 9 above

17 Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee 
schemes, OJ L 173/2014, pg.149

https://www.fca.org.uk/publications/policy-statements/ps20-10-prohibiting-sale-retail-clients-investment-products-reference-cryptoassets
https://www.fca.org.uk/publications/policy-statements/ps20-10-prohibiting-sale-retail-clients-investment-products-reference-cryptoassets
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3 Assigning roles

MiCA establishes a “light touch” regulatory framework for issuers and service pro-
viders that foregoes many of the safeguards attached to comparable activities in 
the analogue sphere. Important roles that are unique to DLT are hardly regulated at 
all. There is a need to revisit the proposed balance between encouraging innova-
tion and experimentation, on the one hand. and ensuring uniform high standards of 
professionalism and governance among industry participants, on the other.

MiCA endeavours to regulate not only the issuers of cryptoassets but also the pro-
viders of related services. It could be argued that many, if not most of these service 
providers are already well-defined, and regulated in some detail, in other financial 
services legislation, such as MiFID II, PSD 2 and EMD 2. This applies, for instance, 
for brokers, trading venues, asset managers and custodians. Sections A and B of 
Annex I of MiFID II comprise lists of “investment services and activities” and “ancil-
lary services” in relation to financial instruments. As mentioned in section 2 above, 
many “asset-referenced tokens” could be regarded as tokenised “financial instru-
ments”. On this basis, the framework governing “investment services” and “ancil-
lary services” under MiFID II would be applicable and provide a mature, tried and 
tested basis for regulating a significant part of the evolving service ecosystem. This 
would not stop regulators, in our view, from making adjustments that cater to the 
peculiarities of tokenised financial instruments.

Other roles, such as “validators”, by contrast, are specific to the DLT environment 
and would require separate consideration by regulators. So far, MiCA and the DLT 
Pilot Regulation have been largely silent on any requirements for “validators”, ex-
cept to say, in Art. 6(2) DLT Pilot Regulation, that central securities depositaries 
(CSDs), investment firms or marketplace operators running a DLT-based securities 
settlement system, or trading facility (MTF) need to “establish rules on the function-
ing of the DLT they operate, including the rules for accessing the distributed ledger 
technology, the participation of the validating nodes, addressing potential conflicts 
of interest, and risk management including any mitigation measures”. Similarly, 
issuers of “asset-referenced tokens” have to formulate governance arrangements 
for the validation process and disclose them in their “cryptoasset white paper” (Art. 
21(1) and 30(5) MiCA). We note, however, that the soundness and integrity of the 
validation process is vital for the functioning of a DLT infrastructure: the obligation to 
design, disclose and implement adequate governance arrangements should there-
fore apply to all issuers of cryptoassets. General obligations to that effect should be 
included in Art. 5(1) and 13 MiCA.
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4 Drawing boundaries

The principal objective of regulating this market is to protect investors and other 
users, and to preserve financial stability in the EU. Implementing these safeguards 
effectively is difficult in a market whose foundational technology (DLT) is distributed 
by design and whose reach is inherently global. EU legislation should be guided, 
first and foremost, by the obligation to protect European citizens and users, and by 
the need to secure a level playing field for EU-based issuers and service providers.

The objective of MiCA is to provide a harmonised level of protection to all us-
ers of cryptoassets in the EU: MiCA is designed to apply to issuers of cryptoas-
sets in the EU and providers offering services related to cryptoassets in the EU (Art. 
2(1) MiCA). The principal criterion is whether the asset is available in the EU, which 
implies that issuers and service providers who are not EU-based, but offer products 
or services to EU-based clients, fall under its jurisdiction. In respect of “emoney to-
kens”, Art. 43(1) states expressly that any token that “references a Union currency 
shall be deemed to be offered to the public in the Union”.

The regulation does not explicitly require non-EU issuers to establish a presence 
in the EU. It does, however, require issuers of cryptoassets other than “emoney” 
and “asset-referenced tokens” to be a legal entity (Art. 4(1) MiCA) and to notify 
the “cryptoasset white paper” to the competent authority of their “home Member 
State” (Art. 8 MiCA). According to Art. 43(1) MiCA, only credit institutions or elec-
tronic money institutions that are licensed and authorised in the EU under the rele-
vant legal framework are permitted to issue “emoney tokens”.

All cryptoasset service providers, as well as issuers of “asset-referenced tokens”, 
are obliged to have a registered office in the EU (Art.15(2) and 53(1) MiCA). Once 
registered in one EU member state, service providers would benefit from a “pass-
porting” regime that would allow them to operate across the EU single market.

With these provisions, MiCA does not explicitly stake a claim to expand its regu-
latory perimeter outside the EU. It does however, set out requirements for issuers 
and service providers who intend to operate on the EU market that should bring 
most cryptoassets that are legally marketed to EU-based users under the protec-
tion of EU law.

“Global stablecoins” require strict oversight at the EU level: In line with policy-
makers’ concern about the emergence of “global stablecoins” that could challenge 
the monetary sovereignty of governments and central banks, MiCA defines stable-
coins – issued in the form of “e-money tokens” or “asset-referenced tokens” – as 
“significant” if they fulfil at least three of the criteria set out in Arts. 39(6) MiCA (Art. 
39(1) and 50(1) MiCA):

• a customer base equal to, or in excess of two million (natural or legal) per-
sons;

• aggregate value or, where applicable, market capitalisation equal to, or in ex-
cess of EUR 1 bn;

• number and value of transactions equal to, or in excess of 500 000 transac-
tions per day or EUR 100 mn per day, respectively;
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• reserve assets equal to, or in excess of EUR 1 bn;

• used in at least seven Member States.

Under the Proposal, authorisation of a “significant” token may be granted ex-ante, 
upon application by the issuer to the relevant national competent authority before 
tokens are placed on the market (Art. 40 MiCA), or ex-post, if a token already in cir-
culation meets or exceeds the threshold values (Art. 39(3) MiCA). In both instances, 
the decision to approve or reject the application is made by EBA, in close coordina-
tion with the national competent authority.

Issuers of “significant asset-referenced” tokens would be supervised by the Euro-
pean Banking Authority (EBA), while issuers of “significant emoney” tokens would 
be supervised jointly by EBA and the national competent authority.

The proposed framework goes some way towards setting global standards. Ques-
tions remain, however, regarding the effective enforcement of EU rules in respect of 
“significant” tokens that are issued by third-country entities and traded globally. This 
is likely to depend largely on continued constructive engagement between the EU 
and other major jurisdictions in the relevant international fora, such as the Financial 
Stability Board (FSB) and the Committee on Payments and Market Infrastructures 
(CPMI) at the Bank for International Settlements (BIS).
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5 Preliminary summary

At this stage, pending further analysis and discussions with the European Commis-
sion, policymakers and other stakeholders, Finance Watch reserves its judgement 
on the merits of the MiCA proposal. We welcome the readiness of the EU institu-
tions to create a firm legal foundation for users, issuers and providers. We note, 
however, that the desire to maintain flexibility to accommodate further technological 
and commercial innovation comes at the expense of legal and regulatory consis-
tency. There is room for improvement in defining and regulating the boundaries 
towards existing regulatory frameworks, in particular MiFIR/MIFID II, PSD 2 and 
EMD 2. In particular, the absence of clear and unequivocal rules regarding the cal-
ibration of reserves and redeemability of “asset-referenced tokens” introduces the 
risk of creating leverage in the financial system that is not supported by adequate 
prudential requirements.

In its attempt to accommodate future innovation, the Proposal is too timid in some 
respects and the principle of “same risk, same regulation” is not applied consistent-
ly. Specifically, tokens that effectively replicate existing financial instruments, which 
could be the case for a significant share of “asset-referenced tokens”, should un-
equivocally fall under existing financial services legislation to extend the benefits of 
the available protections for investors and customers. 

Finance Watch does not purport to be in a position to foretell all developments in 
this rapidly evolving industry. We are, however, mindful that “financial innovation” 
that adds to the complexity of the marketplace without offering demonstrable ben-
efits for its participants all too often turns out to do more harm than good.18 While 
it is in the interest of EU citizens and businesses that the regulatory framework 
remains flexible and open to useful, productive innovation, it is equally important 
for policymakers to avoid getting swept up in the hype surrounding new technolo-
gies and, instead, to deliver on the public-sector’s three-fold mandate as regulator, 
sponsor and user of new technologies in a balanced way.

18 “Philosophers and Quants” in: Finance Watch, Ten Years After: Back to Business as Usual. Post-Crisis Finan-
cial Regulation in Europe, 15 September 2018, pgs. 16-17; http://www.finance-watch.org/ifile/ 
Publications/Reports/10YA-FW-report.pdf

http://www.finance-watch.org/ifile/

