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Finance Watch feedback on the Call for Evidence on the Retail Investment 

Strategy 

 

Finance Watch welcomes the European Commission’s forthcoming evaluation and impact assessment 

on the retail investment strategy. Improvements are needed to the EU retail investor protection 

framework to ensure that EU citizens can safely invest in capital markets, both online and offline. 

In our view, the initiative should focus on making the following changes to the current regulatory 

framework:  

1. Disclosures (pre-contractual information), including digital disclosures: 

a. Online and offline consumer disclosures need to be streamlined and their presentational aspects 

improved: The current pre-contractual disclosures for retail investment products are too long and 

complex, resulting in consumers not reading this important information prior to purchasing an 

investment product. As a consequence, consumers are often not able to make an informed choice, 

resulting in mis-selling.  

Therefore, we would urge the European Commission to follow the ESMA advice on retail investor 

protection and introduce rules to streamline disclosures while making sure that the key information is 

communicated clearly and prominently upfront. Further information about the product would be 

available upon request. 

With regards to the online market specifically, legislation on all types of retail investor disclosures 

should replicate the legislative proposal of the European Commission on the Distance Marketing of 

Financial Services Directive (DMFSD) from 11 May 2022. In these proposals, the European Commission 

specifies that the key information about the product should always be provided upfront while further 

details can be provided in subsequent layers, for example when using ‘layering’ (providing information 

in numerous layers such as webpages). In this regard, the proposal refers, for example, to the ‘tables of 

contents’ approach using expandable headings. At the top level, consumers could find the main topics, 

each of which can be expanded by clicking on it, so that the consumers are directed to a more detailed 

presentation of the relevant information. In this way, the consumer has all the required information in 

one place, while retaining control over what to review and when. 

With regards to the question of what information is key information which should be displayed upfront, 

we agree with ESMA’s advice on retail investment protection that it would encompass the following 

information: 

 Key product features and objectives such as risk information (through the use of risk 

indicator(s)); information on costs and fees; information on the possibility to lose capital 

invested or more; and the conditions for an early exit from the product.  

 

https://www.esma.europa.eu/press-news/esma-news/esma-makes-recommendations-improve-investor-protection?utm_source=POLITICO.EU&utm_campaign=bf7c66af56-EMAIL_CAMPAIGN_2022_05_02_05_01&utm_medium=email&utm_term=0_10959edeb5-bf7c66af56-190662640
https://www.esma.europa.eu/press-news/esma-news/esma-makes-recommendations-improve-investor-protection?utm_source=POLITICO.EU&utm_campaign=bf7c66af56-EMAIL_CAMPAIGN_2022_05_02_05_01&utm_medium=email&utm_term=0_10959edeb5-bf7c66af56-190662640
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We also strongly agree with ESMA and EIOPA that consumer testing exercises should be carried out, 

both related to the question of what information consumers find most relevant as well as to the 

presentation of the disclosures.  

b. Retail investment legislation needs to specify the timing of the provision of the pre-contractual 

information. As pointed out by national competent authorities, the fact that the timing is not specified 

in retail investment legislation such as MiFID II (it is simply said that the information should be provided 

‘in good time before’ a consumer concludes an agreement) has negative repercussions with regards to 

consumer outcomes. The French supervisory authority AMF have, for example, observed during a digital 

mystery shopping exercise they conducted, that disclosure as required by MiFID, was provided at a point 

in time when the investor had already been confronted with a lot of different information. To enable 

consumers to compare the range of different investment products and make an informed choice, 

however, consumers should receive the information at the beginning of the process. Therefore, we urge 

the Commission to specify the timing of the provision of pre-contractual information to be at least 1 day 

before the conclusion of the contract in all retail investment regulatory acts (MiFID II, IDD, etc.). This is 

also consistent with the recent European Commission proposal on the DMFSD.  

2. There is a need for robust and more detailed rules on digital advertising for retail investment 

products, including on social media. As pointed out in numerous reports such as the ESAs Final Report 

on Digital Finance, misleading, aggressive and, at times, unsupervised digital advertising of retail 

investment products is a big problem, including on digital platforms such as social media.  

Therefore, we urge policymakers to introduce more stringent rules on online advertising of retail 

investment products, including specifying rules for advertising on social media. 

For one, we support the recommendation made by ESMA and EIOPA in their advice on the retail 

investment strategy to introduce in both MiFID II and the IDD a definition of marketing communications 

to clarify that online advertising is part of the marketing communications tools.  

Secondly, we recommend the IDD and MiFID II to specify that the key information (please see our 

feedback on disclosures above with regards to which information is vital information) about a retail 

investment product must always be provided in a prominent way in all advertising communications. 

Moreover, we urge the European Commission to introduce rules in product-specific retail investment 

legislation on the presentation of advertising based on consumer testing.  

In addition, given the rise of misleading and aggressive online advertising of retail investment products 

on social media platforms (e.g. through so-called finfluencers, individuals with a wide social media 

reach), there is an urgent need to introduce rules to ensure the proper regulation of advertising 

provided on third-party online platforms. Rules are needed to oblige the providers of financial services 

to conduct proper oversight and be held accountable for online advertisements on third party platforms 

such as social media. For example, it should be made mandatory for firms to perform controls on the 

content of the marketing communications on those platforms and document the firms’ processes and 

internal controls relevant to the development and distribution of marketing communications on 

platforms.  

In addition, we support ESMA’s and EIOPA’s advice to clarify in MiFID II and the IDD that NCAs (and 

potentially, where needed, ESMA and EIOPA) can take effective action against aggressive marketing 

https://www.amf-france.org/en/news-publications/news-releases/amf-news-releases/online-subscriptions-good-and-poor-practices-identified-amf
https://www.amf-france.org/en/news-publications/news-releases/amf-news-releases/online-subscriptions-good-and-poor-practices-identified-amf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2022/1026595/ESA%202022%2001%20ESA%20Final%20Report%20on%20Digital%20Finance.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2022/1026595/ESA%202022%2001%20ESA%20Final%20Report%20on%20Digital%20Finance.pdf
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practices of risky financial instruments in a swifter manner than is currently possible under the product 

intervention measures (for example, see page 12 of the ESMA advice).  

3. Retail investor legislation should regulate online tools and interfaces (e.g. robo-advice, automated 

decision-making tools, dark patterns, etc.). Financial service providers are increasingly using techniques 

such as dark patterns that take advantage of behavioral biases of consumers. Dark patterns are 

deceptive online interface designs (e.g. coloring of decision buttons) that are used to trick people into 

making decisions that are in the interests of the online business, but at the expense of the user. These 

practices need to be properly regulated to protect consumers from mis-selling. To address this, we 

would urge the European Commission to introduce rules providing consumer protection regarding 

online interfaces. The recent legislative proposal on the DMFSD contains such a rule and we would urge 

policymakers to use this as an inspiration for a similar rule in other relevant investor protection 

legislation.  

 

In addition, given the rapid spread of automated decision making tools, it is urgent that policymakers 

introduce rules to ensure that these tools such as robo-advisers are properly regulated. These tools do 

not always deliver the best outcomes for consumers due to factors such as bias of the data used by 

these tools, as well as a lack of commercial surveillance and accountability of these tools. Therefore, 

rules should be introduced concerning what kind of data is allowed to be collected and used for profiling 

in the robo-advisor context. Limits should also be put on collecting data from third parties and sources. 

In addition, rules should be introduced in the level 1 texts of the relevant retail investor legislation 

clarifying that all algorithms used must be a) properly documented and explained to enable regular 

reviews by third parties, including supervisors; and b) regularly tested. 

Moreover, the transparency of the suitability and appropriateness assessment process for clients in 

cases where the process is largely automated should be improved. In this respect, we urge policymakers 

to introduce rules in MiFID II and the IDD obliging firms to: 

- inform clients ex-ante that automated tools are being used in the appropriateness/suitability 

assessment;  

- make arrangements so that clients may request human intervention to obtain an explanation of how 

the assessment has been made; and  

- allow the client to request a review of the outcome of the assessment by a qualified member of staff. 

4. Investor protection regulation should impose an outright ban of the payment/receipt of all 

inducements across the EU in relation to the provision of retail investment advice. The quality of 

advice cannot be guaranteed where inducements exist and create conflict of interests. As shown by 

numerous studies conducted by supervisors and consumer organisations, the payment of inducements 

has led to a high degree of mis-selling of retail investment products. For example, as evidenced by data 

collected by BEUC, the payment of commissions has led to recommendations offered to clients that are 

often not in line with the consumer’s investment profile. Moreover, as shown by research by EIOPA, 

inducements encourage financial advisers to distribute higher-cost investment products to consumers, 

that allow for a higher commission to the adviser. As a result, lower-cost investment products that 

attract a lower or no commission may fail to gain market share even though they may be more suitable 

for the needs, risk and financial profile of a number of consumers, in particular more vulnerable ones.  

https://www.esma.europa.eu/sites/default/files/library/esma35-42-1227_final_report_on_technical_advice_on_ec_retail_investments_strategy.pdf
https://www.beuc.eu/publications/beuc-x-2019-046_the_case_for_banning_commissions.pdf
https://www.beuc.eu/publications/beuc-x-2019-046_the_case_for_banning_commissions.pdf
https://eiopa.europa.eu/Publications/Reports/16.%20EIOPA-BoS-17-%20064-Report_Thematic%20review%20on%20monetary%20incentives%20and%20remuneration.pdf


 

Finance Watch – AISBL  |  Rue Ducale 67 b3, B-1000 Brussels  |  www.finance-watch.org 
Tel: +32 (0)2 880 04 30  |  Reg: BE0836.636.381  |  secretariat@finance-watch.org  
 

Evidence from the UK and the Netherlands, which have both banned inducements, indicates that an 

inducement ban could lead to the reduction of costs for investors and increased awareness in relation to 

costs charged for advice and more informed investor choices. It can thus also lead to the increased 

selling of simpler basic investment products to vulnerable consumers for whom such products are more 

safe, suitable and appropriate with regards to their financial situation.  

The exceptions in the current MiFID II rules allowing non-independent advisors to continue to receive 

inducements if specific circumstances are met (the so-called ‘quality enhancement test’, and if the 

inducement is disclosed) do not suffice to address the problems associated with conflicts of interest 

elaborated above.  A study in the Netherlands found that consumers find it difficult to understand how 

disclosed commissions may affect the independence of advice, and consumers may not have the 

required knowledge to sufficiently adjust their choices for the disclosed conflict of interest.  

The Dutch and UK experiences also show that a ban on inducements does not lead to an advice gap. An 

FCA study concluded that following the commission ban in the UK, “there is little evidence that the 

availability of advice has reduced significantly, with the majority of advisers still willing and able to take 

on more clients.” Similarly, the study found very little evidence that explicit adviser charges “led to 

significant numbers of consumers no longer being willing to pay for advice”. Nevertheless, to ensure 

that retail investors with low incomes can access low-cost investment advice, the use of consumer 

centres according to the model of the Federation of German Consumer Organisations 

(Verbraucherzentrale Bundesverband – vzbv) should be encouraged for providing independent, 

affordable advice.  

5. Unnecessarily excessive complex retail investment products should not be allowed and basic option 

products should be the default offer. Complexity of financial products is not problematic in itself. Some 

products may be complex, but can still be explained in a simple enough way to investors to allow them 

to take informed investment decisions. The real issue is excess complexity, where complexity in product 

design or description that has no discernible benefit to the investor. This is likely to be an indication of 

an exploitative product and should therefore not be allowed. Moreover, building on the precedent set in 

the pan-European Personal Pension Product (PEPP), basic option products that are safe and suitable for 

any investors should be the default offer. Such an example of a basic product would be a payment 

account without a credit facility. This would ensure wider access and use of safe products. 

6. Suitability and appropriateness assessment rules for all distributors of investment products should 

be improved. There is no consistent approach/regime of suitability checks across different investment 

products under the corresponding regulations. Whilst suitability assessment requirements under MiFID 

are stronger in the sense of consumer protection, there is no equivalence under the IDD, even if the 

investment products might have similar risk characteristics. Thus, there is a need for the harmonization 

of the regimes by applying the MiFID requirements as a blueprint.  

In addition, suitability assessments as a tool requires improvements in terms of questions/structure to 

make it more targeted to consumers’ investment needs/preferences, risk profile and financial standing 

(such as inclusion of questions on the current level of debt and its servicing cost) of retail investors.  

In terms of the design of the appropriateness assessment, the following aspects should be improved:  

- Questions should be more targeted to investors´ preferences, risk profile and experience with financial 

products rather than being generic.  

http://www.seo.nl/uploads/media/2010-%2044_Evaluation_of_commission_rules_for_complex_products.pdf
https://www.fca.org.uk/publication/research/rdr-post-implementation-review-europe-economics.pdf
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- Appropriateness assessments should be made mandatory for all complex products rather than 

allowing investment firms to waive the obligation on the grounds of insufficient client information and 

issuing a warning (Article 25(3) MiFID).  

- The quality of warnings in case an appropriateness test is failed should be improved to ensure that 

they more effectively deter investors from purchasing inappropriate products. 

7. There is a need for reliable and comparable sustainability-related disclosures and the proper 

consideration of sustainability preferences in suitability assessments. The Regulation on sustainability-

related disclosure in the financial services sector (SFDR) leaves a lot of ambiguity over which products 

can or cannot qualify for each of the categories of sustainable products (especially in the case of Article 

8 products), resulting in an inconsistent application of rules across different countries and Financial 

Market Participants (FMPs). Therefore, there is a need for minimum sustainability criteria for 

sustainable investments and products with ESG criteria under the SFDR in line with the 

recommendations of a joint NGO briefing on this issue as a matter of priority. This would ensure that the 

sustainable finance framework becomes more robust and coherent and recognizes and incorporates 

different sustainable investment strategies including impact investing. 

Moreover, the definition of sustainability preferences in investor protection legislation should cover a 

wider range of sustainability-related options and strategies especially in light of the current limitations 

of the EU Taxonomy and the SFDR-related product categories and concepts. In the recently adopted 

changes to the Delegated Acts introducing sustainability considerations in the MiFID II and IDD 

frameworks, the definition of suitability preferences is too narrow. The aim in this regard is to enable 

clients to express their preference for specific types of investments, e.g. focused on impact or to exclude 

some investments due to environmental, social or ethical concerns.   

In addition, a new Q&A specifically covering sustainability preferences and key sustainability-related 

terms would help to ensure that key concepts like taxonomy-aligned, sustainable investments under 

SFDR and principle adverse impact indicators (PAIs) are explained in a user-friendly, yet correct and 

consistent way.  

Finally, advisors should also be required to upgrade their sustainable investment knowledge and 

competences, so that investors can rely on their explanations and advice. Otherwise, it can be 

questionable whether advisors would be able to explain different sustainability-related concepts in a 

correct and clear way.  

  

 

 

https://www.finance-watch.org/publication/joint-ngos-and-consumer-recommendations-for-minimum-criteria-for-art-8-9-sfdr-products/

