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Introduction

The State aid rules for banks in difficulty and the need to evaluate them

Since the start of the financial crisis in 2008, the European Commission has developed a dedicated set of 
rules to authorise State aid to banks in difficulty, specifically designed to address the effects of the financial 
crisis and avoid knock-on effects from the failure of banks on the financial sector and the economy. The 
purpose of these rules has been to provide a comprehensive framework for coordinated financial support 
by Member States in favour of their banking sectors. The overarching objective has been to ensure 
financial stability (i.e. a situation without major disturbances in the EU banking sector, in which people can 
access their bank accounts and banks can continue to provide payment services and lending to the real 
economy) while ensuring a level playing field by mitigating competition distortions, both between banks and 
across Member States. In the absence of a harmonised regulatory framework in the wake of the financial 
crisis, State aid control based on this set of rules provided the main policy response to tackle consistently 
and effectively bank failures across the EU, help restore confidence in the EU banking sector and place it 
on a more sound footing.

The rules set out the criteria which the Commission requires to be fulfilled for it to consider aid granted to 
banks in difficulty compatible with the EU’s internal market. These “compatibility criteria” are categorised in 
three “pillars” according to their main aim: (i) to minimise competition distortions stemming from the granting 
of aid; (ii) to restore the long-term viability of aided banks with the potential to recover through restructuring 
and ensure the orderly market exit of unviable players; (iii) to ensure that the shareholders and selected 
creditors of an aided bank also bear part of the losses (“burden-sharing”) to minimise the amount of aid, 
thereby protecting taxpayers, and discourage excessive risk-taking by banks, their shareholders and 
creditors (“moral hazard”).

In 2008, the Commission adopted the first set of State aid rules for banks in difficulty (the so-called “2008 
”, now repealed). Since then, the Commission has revised, updated and expanded Banking Communication

its State aid rules for banks several times to take into account the evolution of the financial crisis and 
lessons learned from their application. In practice, the currently applicable rules are set out in six 
Commission communications of which the most recent and comprehensive one entered into force in August 
2013 (the so-called “2013 Banking Communication”):

the ;2009 Recapitalisation Communication

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52008XC1025%2801%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52008XC1025%2801%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52009XC0115%2801%29
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the ;2009 Impaired Assets Communication
the ;2009 Restructuring Communication
the ;2010 Prolongation Communication
the ;2011 Prolongation Communication
the .2013 Banking Communication

The State aid rules for banks are based on Article 107(3)(b) of the Treaty on the Functioning of European 
Union (TFEU), which exceptionally allows the Commission to authorise aid to remedy a serious disturbance 
in the economy of a Member State.
An overview of all Commission decisions adopted under the State aid rules for banks in difficulty can be 
found  (situation up to 31 December 2018, for more recent decisions you can use the search engine here her

).e

The Commission is now evaluating the State aid rules for banks in difficulty for the following reasons:

Market realities have evolved. The financial crisis that started in 2008 has abated. At the same time, 
there are still important pockets of vulnerability in the banking sector in some Member States, while 
new risks for the sector have emerged. In the face of the COVID-19-related crisis, the banking sector 
has so far proven to be resilient, including thanks to the unprecedented response by monetary, 
supervisory, regulatory and fiscal authorities. Nonetheless the persistent, ongoing COVID-19 crisis 
produced a major shock to the Union’s economies, the effects of which have not yet fully crystallised 
and could further affect the banking sector. Evaluating the State aid rules for banks in difficulty in a 
timely manner, namely before such potential risks materialize, is therefore of the essence.
Since 2013, the regulatory environment in which EU banks operate has changed significantly. The 
EU’s micro-prudential framework has been strengthened. Moreover, new EU rules to manage bank 
crises and to protect bank depositors – the so-called “crisis management and deposit insurance 

” – have been put in place. In addition, the first two (of three) pillars of the (CMDI) framework Banking 
 (for euro-area and opt-in Member States) were established, namely the Single Supervisory Union

Mechanism (SSM) for the centralised supervision and the Single Resolution Mechanism (SRM) for 
the centralised resolution of banks, entailing major institutional changes. The CMDI framework lays 
out the rules for handling bank failures, while preserving financial stability, protecting depositors and 
avoiding the risk of excessive use of public financial resources. It consists of three EU legislative 
texts acting together with relevant national legislation: the Bank Recovery and Resolution Directive 
(BRRD), the Single Resolution Mechanism Regulation (SRMR) and the Deposit Guarantee Schemes 
Directive (DGSD). These texts are currently under review by the Commission.

In October 2020, in view of the findings of the  on the control of European Court of Auditors’ Special Report
State aid to financial institutions in the EU, the Commission committed to conduct an evaluation of its State 
aid rules for banks in difficulty at the latest in 2023. This is in line with the Commission’s commitment in the 
2013 Banking Communication to review its State aid rules for banks as deemed appropriate, and in 
particular to cater for changes in market conditions or in the regulatory environment which may affect those 
rules. The evaluation would thus address also this commitment.

Purpose of the evaluation

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52009XC0326%2801%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52009XC0819%2803%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2010.329.01.0007.01.ENG&toc=OJ%3AC%3A2010%3A329%3ATOC
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52011XC1206%2802%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52013XC0730%2801%29
https://ec.europa.eu/competition/recovery/banking_case_list_public_en.pdf
https://ec.europa.eu/competition/elojade/isef/index.cfm
https://ec.europa.eu/competition/elojade/isef/index.cfm
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-supervision-and-risk-management/managing-risks-banks-and-financial-institutions_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-supervision-and-risk-management/managing-risks-banks-and-financial-institutions_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/banking-union_en
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/banking-union_en
https://www.eca.europa.eu/Lists/ECADocuments/SR20_21/SR_state_aid_EN.pdf
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The purpose of this evaluation is to analyse the extent to which the Commission’s State aid rules for banks 
in difficulty preserved financial stability, while minimising competition distortions. The evaluation will assess 
to which extent the State aid rules for banks ensured the effective restructuring of viable banks and orderly 
market exit of unviable banks in a context in which one or several banks were in difficulty. The Commission 
will also evaluate how these State aid rules contributed to tackling moral hazard through burden-sharing 
measures, and how they mitigated competition distortions stemming from the granting of aid. The 
evaluation will also assess to which extent the current rules are still fit for purpose, including in the context 
of the new regulatory environment, and whether there is potential to simplify them and improve their 
interaction with the CMDI framework.

The evaluation covers the State aid rules for banks in difficulty set out in the various Commission 
communications that have been adopted since 2008. 

The period under consideration starts with the outbreak of the 2008 financial crisis and ends at the end of 
2021.

More information on the evaluation can be found in the Call for Evidence.
 
Structure of the public consultation and how to respond to it

As part of the evaluation, the Commission will seek the views of stakeholders on the effectiveness, 
efficiency, relevance, coherence and EU added value of the State aid rules for banks in difficulty. To this 
end, both a public consultation and a targeted consultation are being organised in parallel. The results of 
these consultations will serve as input for the evaluation. Views are welcome from all stakeholders.

The public consultation is most suitable for the general public. The targeted consultation instead is most 
suitable for stakeholders with more specific expertise and experience in State aid rules for banks in difficulty 
(for instance market participants, public authorities and academics). All questions of the public consultation 
are also in the questionnaire of the targeted consultation, but the targeted consultation contains additional 
and more technical questions.

Both consultations are open for 12 weeks, and replies can be provided in all 24 official EU languages. 
Replies to either questionnaire will be equally considered.

You are now in the public consultation. If you want to switch to the targeted consultation, please click .here

This public consultation contains 13 high-level questions, grouped by the five evaluation criteria under 
consideration, namely the effectiveness, efficiency, relevance, coherence and EU added value of the State 
aid rules for banks in difficulty. The questions are available in all 24 official languages.

You are invited to provide your feedback through this online questionnaire. Please explain your responses 
and, as far as possible, illustrate them with concrete examples. We also invite you to upload any 
documents and/or data that you consider useful to accompany your replies at the end of this online 
questionnaire.

You are requested to read the privacy statement attached to this consultation for information on how your 
personal data and contribution will be handled.

https://ec.europa.eu/eusurvey/runner/State_Aid_banks_targeted_consultation
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In order to ensure a fair and transparent consultation process, only responses received through this online 
questionnaire will be taken into account and included in the report summarising the responses.

If you encounter problems with completing this questionnaire or if you require assistance, please contact 
COMP-EVALUATION-BANK-RULES@ec.europa.eu.

Summary of the State aid rules for banks in difficulty

The State aid rules for banks in difficulty

Article 107(1) of the Treaty on the Functioning of the EU (TFEU) objectively defines the notion of State aid 
and, as a general principle, Article 107 TFEU prohibits State aid because it distorts fair competition 
between companies active in the internal market. This is because, when State aid is granted, it may keep 
inefficient firms alive. It may also sustain barriers to the entry of new players in the market, weaken the 
incentives for non-aided companies to compete, invest and innovate, and encourage moral hazard, hence 
contributing to worse economic outcomes at the expense of consumers and taxpayers.
However, in a number of circumstances, the economic or societal advantages of a State aid intervention 
may outweigh its disadvantages and the Commission may authorise State aid because it is “compatible” 
with the internal market. One form of State aid that may be authorised is aid to remedy a serious 
disturbance in the economy of a Member State (Article 107(3)(b) TFEU), i.e. an exceptional economic 
situation in which the granting of State aid could be justified under certain conditions.
Such an exceptional situation in which State aid has proven to be warranted under Article 107(3)(b) TFEU 
was the financial crisis which started in 2008. This is because financial institutions occupy a special position 
in Member States' economies: they take on deposits, grant loans to companies and households and 
provide a wide range of financial services. In adverse circumstances, banks may be vulnerable to sudden 
collapses of confidence among customers and investors, which can have serious consequences for their 
liquidity and solvency. Given the interconnectedness of the financial sector and other elements, the sudden 
or disorderly failure of one institution may spread rapidly to other institutions and the economy at large, may 
cause systemic stress, threaten financial stability and severely disrupt the functioning of the real economy. 
State aid to banks in difficulty may thus help to prevent or mitigate the above-mentioned adverse 
consequences in certain well-specified circumstances. However, it should then also be avoided that the 
granting of such State aid to ailing banks leads to large increases of public debt (the so-called “bank-
sovereign nexus”), as could also be observed in a later phase of the financial crisis.
Until 2008, the Commission assessed the compatibility of State aid to banks in difficulty by the same 
standards as aid to companies in financial difficulty in other economic sectors. With the outbreak of the 
financial crisis, it became, however, evident that a tailored approach to State aid for the financial sector was 
needed. New financial-sector State aid rules were progressively adopted between 2008 and 2013 under a 
series of Commission communications, using Article 107(3)(b) TFEU as a legal basis. In the absence of a 
harmonised regulatory framework in the wake of the financial crisis, State aid control based on this set of 
rules provided the main policy response to tackle consistently and effectively bank failures across the EU, 
helped restore confidence in the EU banking sector and place it on a more sound footing.
In particular, these Commission communications lay down guidance on the compatibility of State aid to 
banks in difficulty. They clarified the criteria under which the Commission would authorise aid measures to 
banks in difficulty in order to safeguard financial stability, while at the same time preventing undue 
distortions of competition. They set out the following three aid compatibility “pillars”:
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1.  

2.  

3.  

1.  
2.  

3.  

The minimisation of distortions of competition following the granting of aid to preserve fair 
competition to a maximum extent (e.g. by limiting the growth of the balance sheet of aided banks, 
requiring the sale of certain activities or assets, or prohibiting aggressive commercial practices);
The absorption of losses by a bank, its shareholders and creditors (the so-called “burden-sharing”) to 
limit the amount of State aid needed, thereby protecting the interest of taxpayers, and to reduce 
moral hazard (e.g. through loss participation by bank shareholders and subordinated creditors, but 
also divestments and remuneration or pricing requirements);
Restoring a bank’s long-term viability to minimise the risk that the aided bank would require aid again 
in the future, taking into account the measures required under the other two pillars, or when this is 
not possible, ensuring its orderly market exit.

Aid to banks in difficulty can be granted in the form of liquidity or capital support. Measures to shield a bank 
from losses on some of its assets which have become very risky or toxic (so-called “impaired asset 
measures”) are considered a specific form of capital support. Regarding the purpose of an aid measure, 
State aid rules make a distinction between three types of aid:

Liquidity aid to address temporary liquidity concerns of otherwise solvent entities;
Restructuring aid through capital support to help entities in distress restore their long-term viability 
and thus support them in preserving their economic activity;
Liquidation aid to support the orderly market exit of entities in distress for which long-term viability 
cannot be restored.

Restructuring aid is considered more distortive to competition than liquidity aid (which is temporary in 
nature) and liquidation aid (which comes with an obligation for the aided bank to exit the market). The 
degree of competition distortion an aid measure entails generally determines how demanding the criteria 
are for that aid measure to be declared compatible.
It should be noted that the Commission’s aid compatibility assessments are always ex-ante assessments, 
based on the facts available to the Commission at the time of the assessment of the notified measure.

Interaction of the State aid rules for banks in difficulty with the EU bank crisis management and 
deposit insurance (CMDI) framework

In 2014, the European Parliament and the Council adopted an EU bank resolution regime, laid down in the 
Bank Recovery and Resolution Directive (BRRD) and the Single Resolution Mechanism Regulation 
(SRMR). The co-legislator further adopted the recast Deposit Guarantee Schemes Directive (DGSD), which 
also entered into force as from 2015. This framework brought about a new regulatory and institutional 
setting, with new powers for bank supervisors and the creation of national resolution authorities. In addition, 
for Member States participating in the Banking Union, the Single Supervisory Mechanism (SSM) and the 
Single Resolution Mechanism (SRM) were set up, consisting of the ECB and national supervisors and of 
the Single Resolution Board (SRB) and national resolution authorities respectively. Within this new setting, 
every actor has its own specific role to play.
The CMDI framework has created interdependencies between, on the one hand, the exercise of State aid 
control by the Commission and, on the other hand, the decisions and actions of bank supervisors and 
resolution authorities.
In particular, the EU bank resolution framework introduced new tools to deal with failing banks, while 
preserving financial stability and recognising the role of State aid control. For instance, if a bank needs 
State aid to remain viable, its supervisor (or resolution authority) will – as a general rule – declare that bank 
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“failing or likely to fail”. In that case, and in the absence of alternative private measures, the resolution 
authority in charge can then decide to resolve the bank under the EU’s uniform bank resolution procedure, 
or allow it to be wound up under national insolvency proceedings. The interaction of the EU bank resolution 
rules with State aid control also arises every time there is recourse to aid from the Single Resolution Fund 
(SRF) in the context of the resolution of a bank in a Banking Union Member State.
This new framework and the State aid rules for banks are thus strongly interlinked, and consequently, since 
2015, the EU bank resolution rules and State aid rules have been applied by the Commission in close 
cooperation with the ECB, the SRB and national supervisory and resolution authorities. While each of these 
actors operate within their own mandate and have their own role and responsibilities, they all share the 
objective of a sound and stable financial sector. The Commission has regularly interacted and coordinated 
with supervisory and resolution authorities at EU and national level, particularly when a bank was in 
difficulty and was possibly going to request public financial support. The inter-institutional working 
arrangements are thus based on close cooperation to address complex and urgent situations and avoid the 
disorderly failure of banks entailing risks to financial stability.

About you

3. PUBLIC CONSULTATION QUESTIONNAIRE

Language of my contribution
Bulgarian
Croatian
Czech
Danish
Dutch
English
Estonian
Finnish
French
German
Greek
Hungarian
Irish
Italian
Latvian
Lithuanian
Maltese
Polish
Portuguese

*
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Romanian
Slovak
Slovenian
Spanish
Swedish

I am giving my contribution as
Academic/research institution
Business association
Company/business organisation
Consumer organisation
EU citizen
Environmental organisation
Non-EU citizen
Non-governmental organisation (NGO)
Public authority
Trade union
Other

First name

Christian

Surname

STIEFMUELLER

Email (this won't be published)

christian.stiefmueller@finance-watch.org

Organisation name
255 character(s) maximum

Finance Watch AISBL

Organisation size
Micro (1 to 9 employees)
Small (10 to 49 employees)

*

*

*

*

*

*
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Medium (50 to 249 employees)
Large (250 or more)

Transparency register number
255 character(s) maximum

Check if your organisation is on the . It's a voluntary database for organisations seeking to transparency register
influence EU decision-making.

37943526882-24

Country of origin
Please add your country of origin, or that of your organisation.

Afghanistan Djibouti Libya Saint Martin
Åland Islands Dominica Liechtenstein Saint Pierre and 

Miquelon
Albania Dominican 

Republic
Lithuania Saint Vincent 

and the 
Grenadines

Algeria Ecuador Luxembourg Samoa
American Samoa Egypt Macau San Marino
Andorra El Salvador Madagascar São Tomé and 

Príncipe
Angola Equatorial Guinea Malawi Saudi Arabia
Anguilla Eritrea Malaysia Senegal
Antarctica Estonia Maldives Serbia
Antigua and 
Barbuda

Eswatini Mali Seychelles

Argentina Ethiopia Malta Sierra Leone
Armenia Falkland Islands Marshall Islands Singapore
Aruba Faroe Islands Martinique Sint Maarten
Australia Fiji Mauritania Slovakia
Austria Finland Mauritius Slovenia
Azerbaijan France Mayotte Solomon Islands
Bahamas French Guiana Mexico Somalia
Bahrain French Polynesia Micronesia South Africa
Bangladesh French Southern 

and Antarctic 
Lands

Moldova

*

http://ec.europa.eu/transparencyregister/public/homePage.do?redir=false&locale=en
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South Georgia 
and the South 
Sandwich 
Islands

Barbados Gabon Monaco South Korea
Belarus Georgia Mongolia South Sudan
Belgium Germany Montenegro Spain
Belize Ghana Montserrat Sri Lanka
Benin Gibraltar Morocco Sudan
Bermuda Greece Mozambique Suriname
Bhutan Greenland Myanmar/Burma Svalbard and 

Jan Mayen
Bolivia Grenada Namibia Sweden
Bonaire Saint 
Eustatius and 
Saba

Guadeloupe Nauru Switzerland

Bosnia and 
Herzegovina

Guam Nepal Syria

Botswana Guatemala Netherlands Taiwan
Bouvet Island Guernsey New Caledonia Tajikistan
Brazil Guinea New Zealand Tanzania
British Indian 
Ocean Territory

Guinea-Bissau Nicaragua Thailand

British Virgin 
Islands

Guyana Niger The Gambia

Brunei Haiti Nigeria Timor-Leste
Bulgaria Heard Island and 

McDonald Islands
Niue Togo

Burkina Faso Honduras Norfolk Island Tokelau
Burundi Hong Kong Northern 

Mariana Islands
Tonga

Cambodia Hungary North Korea Trinidad and 
Tobago

Cameroon Iceland North Macedonia Tunisia
Canada India Norway Turkey
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Cape Verde Indonesia Oman Turkmenistan
Cayman Islands Iran Pakistan Turks and 

Caicos Islands
Central African 
Republic

Iraq Palau Tuvalu

Chad Ireland Palestine Uganda
Chile Isle of Man Panama Ukraine
China Israel Papua New 

Guinea
United Arab 
Emirates

Christmas Island Italy Paraguay United Kingdom
Clipperton Jamaica Peru United States
Cocos (Keeling) 
Islands

Japan Philippines United States 
Minor Outlying 
Islands

Colombia Jersey Pitcairn Islands Uruguay
Comoros Jordan Poland US Virgin Islands
Congo Kazakhstan Portugal Uzbekistan
Cook Islands Kenya Puerto Rico Vanuatu
Costa Rica Kiribati Qatar Vatican City
Côte d’Ivoire Kosovo Réunion Venezuela
Croatia Kuwait Romania Vietnam
Cuba Kyrgyzstan Russia Wallis and 

Futuna
Curaçao Laos Rwanda Western Sahara
Cyprus Latvia Saint Barthélemy Yemen
Czechia Lebanon Saint Helena 

Ascension and 
Tristan da Cunha

Zambia

Democratic 
Republic of the 
Congo

Lesotho Saint Kitts and 
Nevis

Zimbabwe

Denmark Liberia Saint Lucia

Main field of activity (if applicable)
Retail bank customer/user of financial services/depositor
Retail investor
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Credit institution
Payment and electronic money institution
Investment firm
Professional investor
Financial market analysis (incl. credit rating agency)
Law firm
Financial advisory firm
Deposit guarantee scheme
Non-financial company (incl. SME)
Bank association
Consumer association
Independent research provider
Supranational authority
(National) competent authority (bank supervisor)
(National) resolution authority
Finance Ministry
Other national public authority (incl. regional or local)
International organisation
Bank employee
Other
Not applicable

What is your main interest in participating in this public consultation?
I am reacting as a retail bank customer / user of financial services / depositor.
I am reacting as a citizen / taxpayer.
I am reacting as someone who works / has worked for (or is or has been 
otherwise professionally affiliated with) a bank that has received State aid.
I am reacting as someone who works / has worked for (or is or has been 
otherwise professionally affiliated with) a bank that competes against banks 
that have received State aid.
I am reacting as someone who works / has worked (or is or has been 
otherwise professionally affiliated with) a public authority involved in the 
granting of State aid to banks.
I am reacting as a current or former shareholder of / investor in a bank that 
has received State aid and have suffered losses as a result of burden-sharing.
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Other

If selected Other, please elaborate below

Finance Watch is an independent, non-profit public interest association dedicated to making finance work for 
society. It was created in June 2011 to provide policy research, advice and advocacy in favour of financial 
regulations that will achieve our objective of making "finance serve society".
Its 100+ civil society members from around Europe include consumer groups, trade unions, housing 
associations, financial practitioners and academic experts, philanthropic foundations, think tanks, 
environmental and other NGOs. For further details, please visit www.finance-watch.org.

The Commission will publish all contributions to this public consultation. You can choose whether you 
would prefer to have your details published or to remain anonymous when your contribution is published. Fo
r the purpose of transparency, the type of respondent (for example, ‘business association, 
‘consumer association’, ‘EU citizen’) country of origin, organisation name and size, and its 

 transparency register number, are always published. Your e-mail address will never be published.
Opt in to select the privacy option that best suits you. Privacy options default based on the type of 
respondent selected

Contribution publication privacy settings
The Commission will publish the responses to this public consultation. You can choose whether you would like 
your details to be made public or to remain anonymous.

Anonymous
Only organisation details are published: The type of respondent that you 
responded to this consultation as, the name of the organisation on whose 
behalf you reply as well as its transparency number, its size, its country of 
origin and your contribution will be published as received. Your name will not 
be published. Please do not include any personal data in the contribution itself 
if you want to remain anonymous.
Public 
Organisation details and respondent details are published: The type of 
respondent that you responded to this consultation as, the name of the 
organisation on whose behalf you reply as well as its transparency number, its 
size, its country of origin and your contribution will be published. Your name 
will also be published.

I agree with the personal data protection provisions

 of State aid rules for banks in difficultyEffectiveness

The questions in this section aim at assessing whether EU State aid rules for banks in difficulty have 
achieved their objectives, namely contributing to financial stability, preserving the level playing field, limiting 

*

https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement
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competition distortions and the amounts of aid, as well as reinforcing market discipline and tackling moral 
hazard, in particular through adequate burden-sharing measures.

Background information on concepts referred to in the questions

Financial stability means that the financial system can withstand shocks without major disruption. In other 
words, people can still access their bank accounts, businesses can still make and receive payments, 
investors can continue to trade, and banks can refinance themselves by borrowing from each other or the 
central bank.

 aim at limiting the amount of State aid needed, thereby protecting the interest Burden-sharing measures
of taxpayers, and at reducing moral hazard by obliging the aided bank, its shareholders and some of its 
creditors to contribute to absorbing the bank’s losses. Burden-sharing measures can also include 
divestments and management remuneration or pricing constraints. Before the entry into force of the 2013 
Banking Communication, burden-sharing by subordinated creditors was not required. The 2013 Banking 
Communication tightened these burden-sharing rules by requiring that banks with a capital shortfall obtain 
shareholders’ and subordinated debtholders’ contribution before resorting to public recapitalisations or 
impaired asset measures.

 refers to an incentive to the taking of excessive financial risk by a bank’s management, Moral hazard
shareholders and/or creditors because they count on being shielded from the bank’s losses by the State. 
Such perverse incentives weaken market discipline. In State aid control, moral hazard is discouraged for 
example through burden-sharing measures.

Aided banks may be subject to measures to  between themselves and mitigate competition distortions
non-aided banks. Such measures include a ban to acquire a stake in other undertaking, divestments from 
certain activities, a ban on aggressive commercial practices, or constraints on the pricing of deposits and 
loans.

A bank’s  is defined as the bank’s capacity to cover all its costs and provide an long-term viability
appropriate return on equity, and to compete in the marketplace for capital on its own merits in compliance 
with the relevant regulatory requirements.

In order to demonstrate its long-term viability, a bank must submit a  (including a capital restructuring plan
raising plan) that convincingly demonstrates how it plans to become profitable again in the long term. If the 
long-term viability of a bank cannot be restored, an orderly winding down plan has to be submitted instead.
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Question 1. 
To which extent have the State aid rules for banks in difficulty been successful in achieving the following ? objectives
Please also provide a short explanation why you gave a particular score (including, where possible, by referring to specific 
circumstances of State aid given to a bank that you may have in mind, and when these occurred).

1
Not 

successful

2
Rather 

not 
successful

3
Neutral

4
Rather 

successful

5
Very 

successful

No 
opinion 

/ I 
don't 
know

a) Contributing to the  by ensuring the preservation of financial stability
continued smooth functioning of individual banks and the banking sector at 
large

b) Minimising  between aided and non-aided bankscompetition distortions

c)  given to banks in difficulty to the minimum Limiting the amounts of aid
necessary

*

*

*
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Please explain the reasoning behind your answers to question 1 (also specifying 1a 
).to 1c

4000 character(s) maximum

a) The state aid rules and, in particular, the 2013 State Aid Communication cannot be considered as a 
successful contribution to financial stability. While legislative steps have been taken since the last financial 
crisis to address the main risks to financial stability - a general lack of equity capital throughout the sector, 
the 'bank-sovereign nexus', the presence of 'systemically important institutions', and 'moral hazard' - state 
aid rules have remained largely unchanged. The resultant misalignments, in particular between the 2013 
State Aid Communication, on the one hand, and the Bank Recovery and Resolution Directive (BRRD) and 
the Single Resolution Mechanism Regulation (SRMR) on the other, have demonstrably undermined the 
effectiveness and credibility of the Single Resolution Mechanism (SRM) and perpetuated the bank-sovereign 
link the Single Resolution Mechanism (SRM) was meant to break.
The BRRD introduced a new and comprehensive legal framework for the recovery and resolution of 
distressed banks, including new institutions, processes and tools. The bail-in tool (Art. 43 BRRD) enables 
resolution authorities to order the write-off or conversion of a wide range of eligible liabilities, including senior 
unsecured debt and certain types of deposits, in contrast to the 2013 State Aid Communication which limits 
the 'burden-sharing' requirement to capital and subordinated debt instruments only. This discrepancy creates 
a major incentive for the management and owners of institutions to by-pass the regular resolution process of 
BRRD and design arrangements that benefit from the significantly more lenient treatment of investors under 
the state aid framework. In the case of Banca Monte dei Paschi di Siena (MPS, 2017), the "precautionary 
recapitalisation" clause (Art. 32(4) BRRD) was invoked to justify liquidity support for a bank that was, 
arguably, no longer solvent. In the case of the Veneto banks (Veneto Banca and Banca Popolare di Vicenza, 
2017), the competition authority approved state aid - "to remedy a serious disturbance in the economy" - 
contrary to the Single Resolution Board's earlier decision that resolution action, which could have justified 
public financial support, was not necessary in the public interest (Art. 32(1) BRRD).
b) The approval of state aid for banks that were non-viable, and obviously poised to exit the market, could 
rightly be interpreted as a subsidy to the institutions which subsequently acquired their assets and 
operations. This could be argued, for instance, in the cases of the Veneto banks (in favour of Intesa 
SanPaolo) or of the four small banks (Banca Marche, Banca Etruria, CariChieti and CariFe) which were 
recapitalised, with a total of EUR 1.7 bn of state aid, in 2015 (in favour of UBI Banca and BPER, 
respectively).
c) The BRRD, as enacted originally, stipulated that state aid could only be given once a minimum of 8% of 
unweighted equity and liabilities had been bailed in (Art. 44(5) BRRD). This implies, conclusively, that credit 
institutions whose disorderly failure would pose a significant risk to the economy, i.e. systemically important 
institutions (G-/O-SIIs), and which may therefore qualify for state aid under Art. BRRD and the 2013 State 
Aid Communication, should be obliged to comply with a minimum requirement of eligible liabilities (MREL) of 
8%. This view, shared by academic experts, practitioners and the EBA (EBA/Op/2016/02), was rejected by 
the Commission, with the result that Delegated Regulation (EU) 2016/1450 does not make reference to the 
8% threshold requirement, arguably in breach of Art. 44(5) BRRD. This regulatory misalignment creates a 
potential gap – between the 8% threshold and the actual MREL imposed by the Single Resolution Board 
(SRB) or National Resolution Authority (NRA) – and puts the burden of closing this artificial and unnecessary 
gap squarely on the SRB/NRA: If an SII were to become distressed, this gap would further increases 
taxpayers’ exposure.
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Question 2. 
To which extent have the State aid rules for banks in difficulty been successful in achieving the following ? Please results
also provide a short explanation why you gave a particular score (including by referring to specific circumstances of State 
aid granted to a bank which you may have in mind, and when these occurred).

1
Not 

successful

2
Rather not 
successful

3
Neutral

4
Rather 

successful

5
Very 

successful

No opinion / I 
don't know

a) Addressing the  (which  temporary funding problems of banks
received liquidity aid)

b) Restoring the  of banks (which received long-term viability
restructuring aid)

c) Ensuring the  of unviable banks (which orderly market exit
received liquidation aid)

*

*

*
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Please explain the reasoning behind your answers to question 2 (also specifying 2a 
).to 2c

4000 character(s) maximum

The 2013 Banking Communication has not been very successful in transitioning the EU banking sector out 
of the global financial crisis towards a stable, steady-state regulatory environment that is not predicated upon 
the permanent availability of State Aid.
a) Liquidity shortfalls are often a symptom of underlying solvency issues. In many instances, professional 
and institutional investors start withdrawing funding from an institution whose solvency is in doubt well before 
such concern are made public. In these cases, State Aid-funded liquidity support may conceal real viability 
concerns and could end up keeping non-viable institutions on the market which should, for reasons of 
market integrity and financial stability, be resolved or wound up instead. Public liquidity aid was extended to 
institutions that either turned out to be non-viable, even within weeks (e.g. Veneto banks) or had to be 
restructured again later due to long-term viability concerns (e.g. MPS).
b) In many member states, policymakers have been reluctant to force shareholders to accept a total 
economic loss of their investment, even when capital was already depleted by losses and therefore 
worthless. The 2013 Banking Communication, and the subsequent introduction of the BRRD/SRMR in 2014 
has merely compelled policymakers to justify, and structure State Aid in new and different ways.The partial 
introduction of 'burden sharing' has even caused a certain degree of 'backlash' in certain jurisdictions when 
the bail-in of retail bondholders - a result of prior, egregious mis-selling - triggered a campaign against 'bail 
in' and 'burden-sharing'. Moreover, EU banks continue to hold substantial amounts of sovereign debt of their 
(home- and host-state) governments. In some member states, nearly one-fifth of outstanding sovereign debt 
securities are held by domestic banks. The risk that a fire sale of government securities by a distressed bank 
could destabilise a member state's sovereign debt markets continues to create strong incentives for member 
state policymakers to lend ready support to their major institutions. 'Moral hazard', i.e. the tendency for bank 
management and owners to accept more risk in the knowledge that policymakers would rather support the 
bank with public funds than having to deal with its failure, therefore remains endemic, and member state 
taxpayers, remain exposed to the financial risk.
c) In its October 2020 report, the European Court of Auditors (ECA) observed that “10 years after the 
financial crisis erupted, the EU banking sector remained an important beneficiary of State aid, despite the EU’
s significant efforts to make bailouts of banks unnecessary”.  These efforts centered on the Single 
Resolution Mechanism (SRM), one of the three pillars of the Banking Union. The creation of the SRM came 
in response to the financial crisis, which saw nearly EUR 4.2 trn of State Aid approved, and nearly EUR 1.6 
trn utilised, across the EU-27 member states between 2008 and 2015. Largely as a result, member states’ 
public debt increased by ca. 25% on average during the same period. The stated purpose of the SRM is to 
preserve financial stability in the EU by ensuring that failing banks can be restructured or removed from the 
market without recourse to State Aid, i.e. taxpayers’ funds. To that end, the Bank Recovery and Resolution 
Directive (BRRD) and the Single Resolution Regulation (SRMR) introduced a complete legal framework, 
including dedicated institutions, procedures and tools. Instead of being phased out in line with the 
introduction of the SRM, the 2013 Banking Communication has remained in place, however, suggesting a 
perpetual state of crisis of the EU banking sector and preserving a “parallel regime” that undermines the 
effectiveness and credibility of the SRM. 
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Question 3.
To which extent have the State aid rules for banks in difficulty been successful in contributing to the following long-term 

? Please also provide a short explanation why you gave a particular score (including by referring to specific impacts
circumstances of State aid granted to a bank which you may have in mind, and when these occurred).

1
Not 

successful

2
Rather 

not 
successful

3
Neutral

4
Rather 

successful

5
Very 

successful

No 
opinion 

/ I 
don't 
know

a) Ensuring that creditworthy  (i.e. mainly small and medium-sized enterprises
national) were able to get the bank loans or other forms of credit they needed

b) Ensuring that creditworthy  were large enterprises (i.e. mainly national)
able to get bank loans or other forms of credit they needed

c) Ensuring that creditworthy  were large enterprises (i.e. mainly multinational)
able to get bank loans or other forms of credit they needed

d) Ensuring that creditworthy  were able to get bank loans or households
other forms of credit they needed

e) Fostering the  of banks in the EUcross-border integration

f) Making banks in the EU , so that they could offer to their more competitive
customers better and more innovative financial products and services at 
lower prices

g) Restoring  in banks in the EUtrust

*

*

*

*

*

*

*



19

Please explain the reasoning behind your answers to question 3 (  also specifying 3a 
).to 3g

4000 character(s) maximum

Questions 3. a.) to d.) appear to be based on the assumption that State Aid has been necessary to maintain 
credit supply to the economy (households SMEs, national and international enterprises). Given the generally 
favourable economic environment up to the onset of the Covid-19 pandemic in early 2020 this assumption is 
not borne out by facts. According to the ECB’s own Survey on the Access of Finance to Enterprises (SAFE), 
the availability of credit has not even registered as a significant concern for businesses at any time between 
2015 and 2020. Nonetheless State Aid continued to be granted by Member States, and approved by the 
Commission, to support failing institutions during that period, i.e. at a time when the financial markets 
showed little sign of acute stress and underperforming banks could have exited the market with relatively 
little risk to the economy.
The ready availability of State Aid in some Member States proved counter-productive for the cross-border 
integration of EU banking (Q.3. e) in that State Aid was applied, in some of these to support “national 
champions” (e.g. MPS) or to promote domestic consolidation (Veneto banks, Banca Marche et al.). By 
keeping underperforming banks on the market, State Aid also has a detrimental long-term effect on 
competition, especially in markets where excess capacity is already compressing margins. There is evidence 
that distressed banks are incentivised, and hence tend to accept riskier exposures, which further 
exacerbates existing asset quality and capital adequacy issues. At the same time, there is little evidence to 
suggest that banks that have benefited from State Aid contribute particularly to improving the quality of 
products and services in their respective markets (Q.3 f). Finally, with regard to Q.3 g) the continued use of 
public funds to bail out underperforming banks has further eroded public trust in banking by reinforcing the 
perception that banks’ losses continue to be nationalised while profits are privatised.

Question 4. 
Has the application of the State aid rules for banks in difficulty had any unexpected 

 – either positive or negative – which were not or unintended consequences
covered in the questions above?

at most 1 choice(s)

Yes
No
I don't know / No opinion

If yes, please elaborate (including specific circumstances of State aid given to a 
bank which you may have in mind, and when these occurred):

The liberal application of State Aid rules in some EU jurisdictions has negatively affected regulatory 
convergence and legal certainty. The most serious unintended consequences, arguably, are the damage 
inflicted on the credibility of the SRM framework and its institutions and, by extension, the Banking Union as 
a whole.

Question 5. 

*
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Have the State aid rules for banks in difficulty ensured an appropriate  between the following policy trade-off
objectives? If no, please also provide a short reasoning for your answer (including by referring to specific 
circumstances of State aid granted to a bank which you may have in mind, and when these occurred).

Question 5.1.
Preserving  vs. mitigating :financial stability competition distortions

at most 1 choice(s)

Yes
No, more weight should have been given to the objective of preserving 
financial stability, even if this would have implied the granting of more State 
aid or the granting of State aid under less stringent conditions
No, more weight should have been given to the objective of mitigating 
competition distortions, even if this would have implied the granting of less 
State aid or granting of State aid under more stringent condition

Please elaborate:

We object to the framing of this question. The State Aid framework is a tool of competition policy – it does 
not, and cannot, fulfil a general financial stability mandate. The State Aid framework for banks, in its current 
form, was a stopgap measure, based on a crisis-time exception (Art. 107(3)(b) TFEU). It cannot be the role 
of the Commission to decide on general trade-offs between financial stability and other policy objectives. 
This role should be, and has been taken on in the meantime by the co-legislators. The trade-offs mentioned 
in Q.5.1. to Q.5.3. are all addressed in the (revised) CRR II/CRD V and CDMI frameworks.
We note also that State Aid is not the only, and not even the main instrument for preserving financial 
stability. Much to the contrary, State Aid for banks is an exemption to the rule of Art. 107 TFEU, which 
generally bans State Aid, and the Commission is tasked, under Art. 108 TFEU, with supervising the 
enforcement of that general ban. Since the global financial crisis, other micro- and macroprudential 
instruments for preserving financial stability have been made available by the EU co-legislators. Moreover, 
Art. 56(3) BRRD explicitly defines State Aid as a last resort when all other available options and instruments 
are exhausted. In the interest of breaking the EU banking sector's dependence on public support, 
policymakers should concentrate on the faithful implementation opf te CDMI framework and reduce State Aid 
to its original, subsidiary role.

Question 5.2.
Preserving  vs.  (by minimising aid)financial stability protecting taxpayers

at most 1 choice(s)

Yes
No, more weight should have been given to the objective of preserving 
financial stability, even if this would have implied the granting of more State aid
No, more weight should have been given to the objective of minimising aid

Please elaborate:

see our response to Q.5.1. above.

*

*
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Question 5.3. 
Preserving  vs.  (moral hazard)financial stability tackling excessive risk taking

at most 1 choice(s)

Yes
No, more weight should have been given to the objective of preserving 
financial stability, even if this would have implied the granting of more State 
aid (without additional burden-sharing)
No, more weight should have been given to the objective of tackling moral 
hazard

Please elaborate:

see our response to Q.5.1. above.

Questions about the  of State aid rules for banks in difficultyefficiency

The questions in this section aim at evaluating the extent to which State aid rules for banks in difficulty have 
been cost-effective, i.e. whether the costs related to their implementation were proportional to their 
beneficial objectives. The questions also seek to evaluate whether the State aid rules for banks in difficulty 
have been clear, transparent and easy to understand.

The costs and benefits of the control of State aid to banks in difficulty can be quantitative and qualitative. 
Costs include, but are not limited to, the amounts of State aid granted or disbursed, as well as the 
operational and administrative costs and burden borne by aided banks and public authorities. The benefits 
encompass the preservation of financial stability as well as the fostering of free and fair competition, 
leading to more competitive EU banks that are able to offer better and more innovative financial products 
and services at lower prices to their customers.

Question 6.
To which extent do you agree with the following ? Please also general statements
provide a short explanation why you gave a particular score (including – where 
relevant – specific circumstances of State aid granted to a bank which you may 
have in mind, and when these occurred).

1
Strongly 
disagree

2
Disagree

3
Neutral

4
Agree

5
Strongly 

agree

No 
opinion 

/ I 
don't 
know

a) The Commission 
communications containing the 

*

*
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State aid rules for banks in 
difficulty are easy to find

b) The Commission 
communications containing the 
State aid rules for banks in 
difficulty are easy to understand

c) The State aid rules for banks 
in difficulty are formulated in a 
way which is likely to lead to a 
predictable Commission 
assessment of State aid to 
banks in difficulty in practice

d) The State aid rules for banks 
in difficulty have been set out by 
theme in different (interlinked) 
Commission communications 
instead of in one single 
communication). This way of 

 to presentation is helpful
understand which rules apply in 
practice

e) The Commission releases 
 in relation to State information

aid rules for banks in difficulty – 
for example the non-confidential 
version of the State aid 
decisions, the associated press 
releases, and the Commission’s 
Directorate-General for 
Competition’s annual reports 
and publications. This publicly 
available information is 
adequate to ensure a good 
understanding by all 
stakeholders of the Commission’
s policy in this field

Please explain the reasoning behind your answers to question 6 (also specifying 6a 
).to 6e

4000 character(s) maximum

Since 2014 the State Aid framework for banks has existed alongside an extensive body of secondary 
legislation addressing largely the same policy objective (CRR/CRD and the CMDI framework comprising 
BRRD/SRMR, DGSD)s. This parallelism has resulted in a distinct lack of predictability and legal certainty, 
with different Member States pursuing different strategies to address similar cases of banks in difficulty.

Question 7.

*

*

*

*
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1
Strongly 
disagree

2
Disagree

3
Neutral

4
Agree

5
Strongly 

Agree

No 
opinion 

/ I 
don't 
know

To which extent do you agree 
that State aid rules for banks in 
difficulty have ensured that 
Member States used State 

 when expenditure efficiently
providing aid to banks in 
difficulty?

Please explain the reasoning behind your answer to question 7.
4000 character(s) maximum

The availability of State Aid under the 2013 Banking Communication has, on several occasions, enabled 
Member States to provide financial support to financial institutions in cases that were at least questionable if 
not openly incompatible with EU legislation. In the case of Veneto Banca/Banca Popolare di Vicenza (June 
2017), the SRB had found, explicitly, that resolution of these two institutions was not in the public interest 
(Art. 18 (1) SRMR) stating that neither did “perform activities, services or operations the discontinuance of 
which would be likely to lead to: (i) the disruption of services that are essential to the real economy of Italy 
and / or (ii) the disruption of financial stability in Italy.” Contrary to the SRB’s decision, the Commission 
subsequently approved State Aid by the Member State of up to EUR 17 bn under national bank insolvency 
laws. In July 2017, the Commission approved a EUR 8.1 bn “precautionary recapitalisation” of Banca Monte 
dei Paschi (BPS) and, in January 2019, guarantees for Banca Carige to the amount of EUR 3 bn, again in 
the form of a “precautionary recapitalisation” by a Member State under Art. 32 (4) (d) BRRD). However, Art. 
32 (4) (d) BRRD explicitly restricts the use of the “precautionary recapitalisation” clause to solvent 
institutions, a condition that was widely questioned among observers in both cases.

Questions about the  of State aid rules for banks in difficultyrelevance

The questions in this section aim at evaluating the relevance of the State aid rules for banks in difficulty 
over time, considering amongst others macroeconomic, financial stability and regulatory changes.

Background information on concepts referred to in the questions

After the latest revision of the State aid rules for banks in difficulty in 2013, the context in which the rules 
were applied changed considerably. First, as from 2015 the EU bank crisis management and deposit 
insurance (CMDI) framework entered into force and provided new EU tools to deal with failing banks, aimed 
at preserving financial stability and fostering a shift away from bank bail-outs by taxpayers. Second, the 
financial crisis which started in 2008 and the government debt crisis in some Member States which 
occurred afterwards has largely abated, but has still had long-lasting effects on EU banks. This has led to 
residual pockets of vulnerabilities in the banking sector in some Member States, for instance related to 
persistently high levels of non-performing loans. Finally, the COVID-19 pandemic which started in 2020 has 

*
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had a strong economic impact. Although adverse effects on EU banks have not yet materialized, mainly 
thanks to the broad range of support measures adopted by Member States and at the EU level, the sanitary 
crisis could further affect the banking sector.

Question 8.
To which extent did the State aid rules for banks in difficulty, and their changes 
over time, take into account the following factors:

1 
Not 
at 
all

2 
Rather 

not

3 
Neutral

4 
Rather 
much

5 
Very 
much

No 
opinion 

/ I 
don't 
know

a) The changes in the overall 
macroeconomic and financial stability 

 context between 2008 and 2013
(including in relation to the government 
debt crisis in some Member States)

b)  (please specify which Other factors
factors you have in mind in the comment 
box below)

Please explain the reasoning behind your answer to question 8 (also specifying 8a-
). If you would like to comment on "b) Other factors", please do so here as well.8b

4000 character(s) maximum

The current State Aid framework for banks in difficulty was adopted in 2008, initially, in response to the 
global financial crisis. It has remained in force until today, with some modifications. The underlying 
assumption and rationale of this framework, last reiterated and confirmed in par. 6 of the 2013 State Aid 
Communication, is that “persisting stress in the financial markets and [ … ] the risk of wider negative spill-
over effects” was causing a serious disturbance in the economies of Member States, thus justifying the 
application of Art. 107(3)(b) TFEU. 
It is difficult to argue on the basis of most econometric indicators that the EU was facing a continuous crisis 
between 2014 and 2019. Instead, the EU and its Member States experienced a period of uninterrupted GDP 
growth, rising asset prices and a significant expansion of credit, made possible, in large part by the 
accommodative monetary stance of the ECB and national central banks. It was not until the onset of the 
Covid-19 pandemic in 2020 that significant stress returned to the financial markets. It is also worth noting 
that the EU co-legislators adopted, in May 2014, the Bank Recovery and Resolution Directive (BRRD) and 
the Single Resolution Mechanism Regulation (SRMR), which came into force in 2015. Arts. 37 (10) and 56 to 
58 BRRD contain detailed conditions for the approval of State Aid, which are significantly stricter than those 
in the 2013 Banking Communication and should have rendered the latter redundant. Instead, we have 
observed a number of instances since 2015 where the 2013 Banking Communication has served as a 
conduit to circumvent the stricter State Aid conditions and “burden sharing” requirements of the BRRD
/SRMR. From the perspective of EU citizens and taxpayers the approval of State Aid by the Commission, 
apart from doing little to improve that long-term stability of the EU banking sector, has called into question 
the EU institutions’ commitment to end the practice of taxpayer-funded bail-outs. Moreover, these cases 
have also severely undermined the credibility of the Single Resolution Mechanism (SRM) and its institutions.

*

*
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Question 9.
To which extent is it necessary to have State aid rules tailored to the specificities 

? To and sensitivities of the banking sector, compared to other economic sectors
which extent could State aid to banks in difficulty have been controlled based on 
more generic State aid rules?

Please elaborate:

The State Aid framework for banks was put in place in 2008 to respond to the global financial crisis, which 
had been triggered by an unprecedented build-up of systemic risk in the banking sector. This build-up, in 
turn, was caused, in large part, by the emergence of “systemically important” financial institutions, which 
were deemed too big, and too interconnected to fail and therefore could expected to receive public financial 
support when in distress, and “moral hazard”, i.e. the tendency of management to take on excessive risks in 
the expectation that their institution would be bailed out at taxpayers’ expense.
Since 2014 the EU has put in place comprehensive sectoral legislation. The G-/O-SII framework in CRR II
/CRD V, the TLAC/MREL framework in CRR and BRRD II/SRMR II, and the State Aid conditions set out in 
Art. 37 (10) and Art. 56-58 BRRD, among others, provide a sound legislative basis to address sector-specific 
risk factors. While it is clear, in our view, that these frameworks require significant further improvement to 
become effective, we would argue nonetheless that they provide an adequate legal basis to address the 
specific risk factors of the banking sector. In the interest of regulatory consistency and legal certainty the 
Commission’s mandate to monitor and supervise State Aid (Art. 108 TFEU) should be carried out in strict 
alignment with the bank recovery and resolution framework.

Questions about the  of State aid rules for banks in coherence
difficulty

The questions in this section aim at evaluating the internal and external coherence of the State aid rules for 
banks in difficulty. Internal coherence refers to the extent to which the different Commission 
communications setting out the State aid rules for banks in difficulty complement each other and do not 
lead to contradictions. External coherence refers to whether these communications are consistent and do 
not have any drawbacks in terms of policy outcomes when they interact with other EU legislation which also 
apply to banks in difficulty. Since 2015, these include in particular the EU bank crisis management and 
deposit insurance (CMDI) framework which sets out rules for handling bank failures and better protecting 
depositors.

Question 10.
Measures to mitigate competition distortions may entail constraints (e.g. limiting the 
growth of certain activities) for aided banks that make some strategies to at the 
same time restore long-term viability (e.g. trying to increase revenues) more difficult 
to implement.

1 
Not 

No 
opinion 
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at 
all

2 
Rather 

not

3 
Neutral

4 
Rather 
much

5 
Very 
much

/ I 
don't 
know

To which extent have the State aid rules 
for banks in difficulty ensured an 
appropriate trade-off between restoring 
the long-term viability of banks and 

 mitigating competition distortions
stemming from the aid granted to those 
banks?

Please explain the reasoning behind your answer to question 10.
4000 character(s) maximum

The impact of supporting a failing bank with State Aid on competition is only one of a whole range of 
considerations that should be taken into account even before State Aid is granted. The principal 
determinants for the approval of State Aid are set out in the BRRD and the SRMR. As mentioned in Q.11, 
State Aid should be approved only in the context of resolution. Banks that undergo resolution and are 
subject to bail-in (“burden-sharing”), with or without State Aid, are obliged to produce, and adhere to, a 
business reorganisation plan (Art. 51-52 BRRD). It is important to remember, in this context, that the sole 
justification for, and primary objective of granting State Aid to a failing bank is to prevent it from triggering a 
potential systemic crisis, i.e. to stabilise the financial position of the institution. The calibration and design of 
the State Aid packages, as well as the design of the resolution strategy and of the business reorganisation 
plan, should therefore be guided by the primary objectives of (a) restoring the institution to a position where it 
no longer poses a threat to the financial system and to the economy at large, and (b) facilitating the 
implementation of a resolution strategy based on the resolution tools provided by the BRRD. Considerations 
regarding the competitive environment, and the potential impact of State Aid being granted, should be taken 
into account in the design of the business reorganisation plan (Art. 52 (6) BRRD). If State Aid has been 
granted, it may be appropriate therefore that the business reorganisation plan should be submitted also to 
the Commission, in its role as competition authority (Art. 108 TFEU), for approval. The approval process set 
out in Art. 52 (7) BRRD could be amended accordingly.

Question 11.
To which extent are the State aid rules for banks in difficulty coherent with the 
following other EU policies and legislation? Please also provide a short explanation 
why you gave a particular score (including specific circumstances of State aid 
granted to a bank which you may have in mind, and when these occurred).

1 
Not 
at 
all

2 
Rather 

not

3 
Neutral

4 
Rather 
much

5 
Very 
much

No 
opinion 

/ I 
don't 
know

a) The EU’s bank crisis and deposit 
 (since their entry into insurance rules

force in 2015)

*

*

*
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b) Other EU policies and legislation
 (please specify which other EU policies 
and legislation you have in mind in the 
comment box below)

Please explain the reasoning behind your answer to question 11 (also specifying 
). If you would like to comment on "b) Other EU policies and legislation", 11a-11b

please do so here as well.
5000 character(s) maximum

As mentioned previously, the perpetuation of Art. 107(3)(b) TFEU, which lies at the core of the current State 
Aid framework for banks, lowers the bar for public financial support to the banking sector in a way that is 
neither coherent with the legislative framework that has been put in place in the meantime (the CMDI), nor 
compatible with the internal market. The “burden sharing” conditions set out in the 2013 Banking 
Communication are obviously at odds with the corresponding provisions of the BRRD and SRMR. In the 
interest of returning the banking sector to normality, and to restore credibility to its legal and institutional 
framework, the State Aid framework should be aligned with the bank recovery and resolution framework as a 
matter of urgency.
Specifically, State Aid should be approved only (a) in the context of resolution, i.e. when the SRB or NRA 
confirms that the conditions for resolution (Art. 32 (1) BRRD), especially the “public interest” test (Art. 32 (5) 
BRRD), are met; (b) in exceptional circumstances under the conditions set out in Art. 37 (10) BRRD; and (c) 
in accordance with, and using the instruments set out in Art. 56-58 BRRD. State Aid should not be available 
when banks are liquidated under national insolvency law (Art. 32b BRRD). In the absence of EU legislation 
harmonising national insolvency proceedings and/or of an amendment of Art. 32b BRRD that prohibits the 
use of extraordinary financial support under Arts. 56-58 BRRD in the context of proceedings under Art. 32b 
BRRD, the Commission could include such a clarification as and when it formally repeals the Banking 
Communication.
Beyond the CMDI, the ready availability of State Aid for G-/O-SIIs also contradicts the general prudential 
framework of the CRR/CRD and its stated goal of ensuring that "systemically important" financial institutions 
are capable of withstanding shocks, e.g. in the event of a financial crisis, without recourse to public financial 
support. Imposing already modest G-/O-SII capital buffer requirements means very little as long as there is 
very little readiness among the relevant decision-makers to test the framework in practice, e.g. by letting 
such an institution go into resolution. The only relevant precedent so far (Banco Popular Español) should be 
taken as encouragement for a regular implementation of the CDMI framework (even though, admittedly, the 
specific circumstances of this case were unusually favourable).

Question about the  of State aid rules for banks in difficultyEU added value

Question 12.

1 
Not 
at 
all

2 
Rather 

not

3 
Neutral

4 
Rather 
much

5 
Very 
much

No 
opinion 

/ I 
don't 
know

To which extent have the State aid rules 
for banks in difficulty ensured a 

 to the financial coordinated approach

*
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support given by Member States (with 
different budgetary capacities) to their 
respective banking sectors?

Please explain the reasoning behind your answer to question 12.
4000 character(s) maximum

Since 2015 the State Aid framework has repeatedly served as a conduit for Member States seeking to 
support their domestic banks to circumvent the stricter rules of the CMDI framework while other Member 
States chose to apply the legal framework as it was intended. In combination with the absence of a 
harmonised legal framework for the liquidation of banks that do not qualify for resolution (Art. 32b BRRD), 
the State Aid framework, notably the 2013 Banking Communication, has contributed significantly to the 
splintering of Member State practice in this area. The decision to leave the 2013 Banking Communication in 
place, unamended, has proven very counter-productive from the point of view of regulatory convergence and 
legal certainty. There is, in our view, no need to extend the 2013 Banking Communication - it should be 
rescinded and the CMDI framework, with the BRRD and SRMR at its centre, finally implemented in full. The 
CMDI should be complemented in due course by a harmonised framework for bank insolvency and 
liquidiation that ensures full compliance of national legislation with the principles of Art. 107 and 108 TFEU 
and Art. 56(3) BRRD.

Other questions

Question 13.
Do you want to raise  which may be relevant for the evaluation of any other points
the State aid rules for banks in difficulty?

at most 1 choice(s)

Yes
No

Question 14.
If you want to share any documents (e.g. data, research paper, position paper, etc.) 
which may be relevant for the evaluation of the State aid rules for banks in 
difficulty, please upload it here. Please make sure you do not include any personal 
data in the file you upload if you want to remain anonymous.
Only files of the type pdf,txt,doc,docx,odt,rtf are allowed

Contact

COMP-EVALUATION-BANK-RULES@ec.europa.eu
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